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In the Court of Appeals of the District of Columbia 


William C. Shelley, Appellant, 

vs. 

Chaeles T. Wescoti’. 


No. 1359. 


a Supreme Court of the District of Columbia. 


Charles T. Wescott, Plaintiff, 

vs. 

William C. Shelley and George D. Day, 

Defendants. 


No. 44781. At Law. 


United States of America, 
District of Columbia, 


[ 


ss: 


Be it remembered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Declaration. 

Filed July 6,1901. 

In the Supreme Court of the District of Columbia. 

Charles T. Westcott, Plaintiff, 

vs. 

William C. Shelley and George D. Day, 

Defendants. 

1. The plaintiff sues the defendants for money payable to the 
plaintiff by the defendants, for that on the 15th day of January, 
1896, the defendant William C. Slielley, by his promissory note, now 
overdue, promised to pay to the order of the defendant, George D. 
Day, the sum of $500.00 on or before twelve months after date with 
interest thereon until paid at the legal rate of six per centum per 
annum ; and the said payee George D. Day, endorsed said note to 
the plaintiff, and said note was duly presented for payment but was 
dishonored, whereof the said endorser, had notice, but the said de¬ 
fendants did not, nor did either of them pay the same nor any part 
thereof. 
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2. The plaintiff also sues the defendants for other moneys payable 
by the defendants to the plaintiff, for goods sold and delivered by 
the plaintiff to the defendants; and for work done and materials 
provided by tlie plaintiff for the defendants at their request; and 
for money lent by the plaintiff to the defendants; and for money 
paid by the plaintiff for the defendants at their request; and for 
money received by the defendants for the use of the plaintiff; and 
for mone}’’ found to be due from the defendants to the plaintiff on 
account stated between them. 

2 And the plaintiff claims judgment for the sum of five hun¬ 
dred ($500.00) dollars, with interest thereon at the rate of six 

per centum per annum, until paid, from the 15th day of January 
1896, with costs of this suit, according to the particulars of demand 
hereto annexed. 

CLAYTON E. EMIG, 
Aiiorneij for the Plaintiff. 

The defendants are to plead hereto on or before the twentieth day 
exclusive of Sundays and legal holidays, occuring after day of 
service hereof; otherwise judgment. 

CLAYTON E. EMIG, 
Attorney for the Plaintiff. 

Particulars of Demand. 

Filed Julv 6,1901. 

$500.00. Washington, D. C., Jan. 15,1896. 

Twelve months after date I promise to pay George D. Day or 
order five hundred dollars for value received negotiable and pay¬ 
able, at the Patapsco national bank, of EllicottCitj", Mar^dand, with 
interest. 

W. C. SHELLEY. 

Endorsed as follows: George D. Day. 

3 District of Columbia, ss: 

Marion Duckett upon oath says that he is the agent of Charles 
T. Wescott, the person named as the plaintiff in the declaration 
hereto annexed, which declaration is referred to and made a part 
hereof; that as such agent this affiant has personal knowledge ot 
the transaction forming the basis of this cause of action by the 
plaintiff against the defendants; that the plaintiff's cause of action 
in said declaration stated against the defendant is founded upon a 
certain promissory note full}’' set out in the bill of particulars hereto 
attached, which bill of particulars are likewise made a part of this 
affidavit; that the said William C. Shelley executed said promissory 
note as in said declaration and particulars of demand set forth, and 
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i 

delivered the said note to the defendant George D. Day, who by tlie 
name of George D. Day, before maturity, for value and in the usual 
course of business transferred, endorsed, and delivered the said note 
to the plaintiff herein ; that the said phiintiff is now the owner and 
holder of said promissory note; that said note was duly presented 
for payment at the maturity thereof at the usual hours for business 
but the same was then and there dishonored and the said note was 
then and there protested of which the said endorser had due notice 
but the said note has not been paid, nor any part thereof; that the 
full amount thereof remains wholly due and unpaid; that the said 
defendants have been thereunto frequently requested and the said 
defendant William C. Shelley has frequently promised to pay the 
same; that by reason of the premises the plaintiff is justly 
4 entitled to recover from the said defendant the sum of $500.00 
with interest thereon from the :15th. day of January, 1896, 
as in said declaration claimed, exclusive of all set offs and just 
gi’ounds of defense, besides costs of this suit. 

. MARION DUCKETT. 


Subscribed and sworn to before me this 5th day of July, A. D, 
1901. 


[seal] 


GEO. E. FRECH, 
Notary Public, D. C. 


I 

Pka of Defendofni. 

Filed July 29, lIlOl. 

. . i 

In the Supreme Court of the District of!Columbia, the 29th Day of 

July, 1901.! 


Chakles T. Wescott, Plaintiff, 

vs. 

William C. Shelley and Geokge D. Day, 

Defendants. 


At Law. No. 44781. 


The defendant William C. Shelley for plea to the first count of 
the plaintiff’s declaration, says that the plaintiff’s I'ight of action, 
if any, accwred more than three years before the bringing of this 
suit. 

WM. H. ROBESON, 

. Atto^ifiey for Wm. C. Shelley. 

5 And the defendant William C. Shelley for plea to the 

second count of the plaintiff's declaration, says that the plain¬ 
tiff’s right of action, if any, accrued more than three 3'^ears before 
the bringing of this suit. 


WM. H. ROBESON, 
Attorney for Wm. C. Shelley. 
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District of Columbia, ss : 

William C. Shelley of lawful age upon his oath says that he is 
one of the defendants in the foregoing entitled action ; that the note 
sued upon matured, and the cause of action thereon accrued, more 
than three years before the commencement of this suit. 

WILLIAM C. SHELLEY. 


Subscribed in my presence and sworn to before me this 23rd day 
of July, 1901. 

L. M. FOX, 

[seal.] • Notary Public. 


Replication. 

Filed September 12,1901. 

In the Suiireme Court of the District of Columbia. 

Charles T. Wescott, Plaintiff, 

vs. 

William C. Shelley, George D. Day, Defend¬ 
ants. 

The plaintiff says that the said defendant, William C. 
6 Shelley, did within three years next before the commence¬ 
ment of this suit undertake and promise to pay the plaintiff 
the said note in the manner and form as he, the said plaintiff, hath 
before explained. And this he prays may be inquired of by the 
country. 

CLAYTON E. EMIG, 

Attorney for Plaintiff. 


I Law. No. 44781. 


R^oinder. 

Filed November 11,1901. 

In the Supreme Court of the District of Columbia. 

Charles T. Wescott, Plaintiff, | 

vs. V At Law. No. 44781. 


William C. Shelley et al.. Defendants, j 

The defendant William C. Shelle}”^ joins issue upon the plaintiff’s 
replication to the defendants’ pleas. 

W. H. ROBESON, 

W. D. DAVIDGE, 

Attorneys for Defendant William G. Shelley. 
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7 Supreme Court of the District of Columbia. 

Friday, May 29,1903. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

Charles T. Wescott, Plaintiff, 'I 

VSt 

William C. Shelley and George D. Day, 

Defendants. 

Now come here the plaintiff by his attorney Clayton E. Emig, as 
tlie defendant William C. Shelley by his attorneys, Messrs. Robeson 
and Davidge, and file their stipulation waiving a trial by jury, and 
agreeing that this cause be tried by tlie court: Whereupon, after 
hearing the evidence, and arguments of counsel, the court finds the 
issues joined herein in favor of the plaintiff, and the money payable 
to him by said defendant is the sum of five hundred dollars ($500.00), 
with interest thereon from January 15th, 1896; therefore it is con¬ 
sidered that the plaintiff recover against the defendant, William C. 
Shelley, five hundred dollars ($500.) with interest thereon from the 
15th day of January 1896, being the money payable by said defend¬ 
ant to the plaintiff by reason of the premises, together with his costs 
of suit to be taxed by the clerk, and have execution thereof. 

The defendant, William C. Shelle}', notes an appeal to the Court 
of Appeals. 


I At Law. No. 44781. 


Memorandum. 

June 20,1903.—Appeal bond filed. 


8 Supreme Court of the District of Columbia. 

Tuesday, June 23,1903. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * 

By Justice Barnard, sitting in circuit court. 

Charles T. Wescott, Plaintiff, ) 

vs. V At Law. No. 44781. 

William C. Shelley, Defendant.) 

Upon motion of the defendant, it is ordered that the time in which 
to submit the bill of exceptions to the court be, and hereby is, ex¬ 
tended until the 10th day of August, 1903. 
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Supreme Court of the District of Columbia. 


Monday, August 1903. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
justice, presiding. 


Charles T. Wescott, Plaintiff, 

vs. 

William C. Shelley and George D. Day, 

Defendants. 


\ 

I No. 44781. 


At Law. 


Ordered that the time within which to submit the bill of excep¬ 
tions herein be, and it is hereby extended to August 17tli, 1903, in¬ 
clusive. 


9 Supreme Court of the District of Columbia. 

Monday, August 17,1903. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
justice, presiding. 

^ ^ 

^ 


Charles T. Wescott. Plaintiff, '| 

VS 

William C. Silelley and George D. Day, 

Defendants. ) 


Law. 


Comes now the defendant Shelley, by his attorney, Mr. Davidge, 
and having heretofore presented his bill of exceptions taken at the . 
trial of this cause prays that the same be signed and made of record 
how for then, which is accordingly done. 


10 Bill of Exceptions. 

Filed August 17,1903. 

In the Supreme Court of the District of Columbia. 

Charles T. Westcott, Plaintiff, 

vs. 

William C. Shelley & George D. Day, 

Defendants. 

At the trial of this cause the plaintiff, to maintain the issues on 
his part joined, being duly sworn as a witness in his own behalf, 
testified that he was the plaintiff in the cause, that he was the owner 
of the note in issue, having purchased it from the defendant George 


>■ At Law. No. 44781. 
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D. Day, for a valuable consideralion in the usual course of business, 
before niatui’ity, for a sum about equal to its face .value. Having 
proven the signature of the defendant William C. Shelley, the maker 
of said note, and having offered said note in evidence, the plaintiff 
further testified that, shortly before the maturity of said note, he 
received, through the mail, the following letter: 

A. 

Letter. 


Hon. Chas. T. Westcott. 


Baltimore, Jan. 7th,1827. 


My Dear Senator : I have written Mr. Shelley this day to send 
you interest on the note due Jan’y 15. I presume Mr. Shelley will 
want the whole amount renewed again. I will endorse the renewal 
as it is perfectly safe. He is doing considerable building and is 
hard-up for cash. I think our friend, Mr. Gar^’^’s, chance for the 
cabinet are as good as any candidate mentioned to represent the 
South. 

With kind regards to yourself and family, I am 
Yours truly, 


GEORGE D. DAY, 
Per S. 


11 And the plaintiff further testified that be also received the 
following letter at or about the maturity 'of said note: 


B. 

Letter. 

Glbnelg, Md., Jan'y 15,1896. 
Hon. Chas. T. Westcott, Chestertown, Md. 

My Dear Senator: You will find enclosed a note from W. C. 
Shelley, endorsed by me, for $500, which 1 would like you to accept 
in payment for a note now in Ellicott CiW bank for collection. Also 
Shelley’s check for $30.25, being int. due on the same. Please wire 
the bank not to protest, as Monday is the last day. Now as to the 
political outlook, I saw Mr. Gary on Monday. He believes that his 
prospects are good. I do not know what we would be able to do 
unless it would be for you to write to the President a personal letter, 
as you are a hold over senator, and was prominent in the last fight 
for U. S. Senator from Md. Allow me to congratulate you on your 
great victory in your county last fall, I was very sorry that I was 
unable to accept your invitation to assist you during the campaign, 
as I had my hands full at home. I am at present thinking about 
my Indians out West. I have been very unwell for the past month 
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or six weeks, but begin to feel now like myself again. I intend on 
paying you a visit, as I promised, at least before I go among the 
Indians again. Now if you should make up your mind to write a 
letter to Major McKinley, in behalf of Mr. Gary, as a hold over 
senator from the State, make it a Joint letter and I will sign it with 
you and try and get the other senators. In your letter dwell upon 
Mr. Gar}”^ as a protectionist who has a following which keeps the 
State in the Rep. claim. 

Y’rs very truly, GEO. D. DAY. 


12 


Chech. 

Washington, D. C., Jan. 13,1897. 
No. —. 


Lewis Johnson & Co., bankers. 

Pay to George D. Day, or order, $30.25 (thirty and 25/ 00) dollars 

W. C. SHELLEY. 

Endorsed: George D. Day. 


Note. 

$500.00. 

Twelve months after date I promise to pay George D. Day, or 
order, for value received, at the Metropolitan bank Washington, 
D. C. five hundred dollars with interest at 6 per cent, from date. 
Washington, D. C., January 18,1897. 

WILLIAM C. SHELLEY. 

Endorsed: George D. Day. 

That on or about the 27th day of Jan., 1897 the plaintiff received 
another letter from the defendant Day which reads as follows: 

C. 

Letter. 

Glenelg, Md., Jan. 27,1897. 

Hon. Chas. T. Westcott. 

My Dear Senator : Yours in regard to Shelley note rec’d. I 
enclose the original note endorsed, as I have been sick a great deal 
of late and not been able to see Mr. Shelley, since receiving your 
letter. I think there will be no doubt that he will be able to pay 
it or half of it in six months. 

13 When I see him again I will make your wishes known to 
Ml'. Shelle)'. 

Yours sincerelv, GEO. D. DAY. 
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And the plaintiff further testified that on or about the 4th day of 
Feb. 1897 he received the following letter from the defendant 
William C. Shelley, which letter reads as follows: 

D. 

Letter. 

Washington, D. C., FeVy 4,1897. 

Hon. Chas. T. Westcott, Chestertown, Md. 

Dicau Sir: Your favor of the 1st inst. to hand. 

I owed Maj. Day some money on a non-interest bearing note on 
long time. He said he could not make a present use of it in that 
shape and proposed that if I would make it interest bearing, he 
would reduce the amount of it and give me all the time I wanted 
to pay the principal. . I accepted, and thus you came in possession 
of m}"^ note. I am perfectly willing to change the form of the ob¬ 
ligation to accommodate you and the Major, having this under¬ 
standing or agreement between us in view. I am anxious to pay off 
the note at the first opportunity, of course, and stop interest, but 
unless business improves greatly over the last two years, I fear I 
will not be able to do it in the time you name. 

Having this in mind, if you will send me the substitute notes, I 
will sign them, of course. 

Very truly yours, W. 0. SHELLEY. 

That on or about the 11th day of March, 1898 he received am 
other letter from the defendant William 0. Shelley, which letter 
reads as follows: 

14 E. 

Letter. 

Washington, D. C., Mar. 11,1898. 
Hon. Chas. T. Westcott, Senate chamber, Annapolis, Md. 

Dear Sir: Your favor of the 7th inst. to hand. I do not remem¬ 
ber when ray Day note falls due. When it does come due, please 
send me the new one to sign in its place, and I will send you my 
check for the interest then due, as per my agreement witn Major 
Day and my letter to you of February 4,1897. I will not be able 
to take up the note at maturity, but will keep up the interest as 
agreed upon between me and Day. 

You mentioned a protest fee. I have no recollection of this note 
having been protested, although I do not dispute it. Please remind 
me and I will pay off unless it is the case where I swapped my 
knife to Day for it. ' 

Very truly yours, 


2—1359a 
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Memorandum. 

Endorsed on the face of tlie foregoing letter is the following mem¬ 
oranda. “Ansd. Mar. 19 / 98. Could not renew. Must pa^' by 
April 1.” 

This witness gave evidence tending to prove the letters and ex¬ 
hibits hereinbefore read and produced, and offered the- same in 
evidence in the order in which they have been presented in this bill 
of exceptions, and the defendant Slielley admitted them to be what 
they purported to be, but duly, severally, and respectively objected 
on the ground that the said letters and exhibits were immaterial, 
irrelevant, and inadmissible, and otherwise incompetent, but the 
court overruled said objections, and admitted said letters and ex¬ 
hibits in evidence, to which the defendant Shelley then and there 
duly, severally, and respectively excepted. 

And further to maintain the issues on his part joined, the plain¬ 
tiff produced Marion Duckett, who, being duly sw'orn as a 
15 witness, testified that he received the note in question from 
the plaintiff for collection on or about Jan. 6th, 1900, and 
accompanying it the letter from the defendant Shelly to the plaintiff, 
dated Feb. 4, 1897 ; that the witness called at the office of the de¬ 
fendant Shelley, but being unable to find him in left a letter on Mr. 
Shelley’s desk, informing him that the witness held for collection 
the promissory note signed by the defendant Shelle}'^, payable to the 
defendant Day, due and payable to the plaintiff, reciting in said 
letter the full details as to the date and amount due, requesting the 
defendant Shelley to set a day and hour when the witness could see 
him in reference to the paN'inent of said note. In response to said 
letter the witness received from the defendant Shelley the following 
letter: 


F. 

Letter. 

AVashington, D. C., Jan. 25,1900. 

Messrs. Duckett & Dent. 

Gentlemen : If you will kindly call at my office tomorrow—or 
any other time—at from 9 to 10.30 a. m., possibly we may be able 
to do something about that Day matter. 

Yours truly, W. C. SHELLEY. 

That immediately after receiving said letter the witness, on Jan. 
27,1900, called at the office of Mr. Shelley, and presented the note 
in issue, and requested a payment of said debt; that the defendant, 
Shelley, replied that said note had been renewed, and asked if tbe 
witness was certain that he had the right note, to which the witness 
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replied that he was, and then and there produced the renewal 
note and check for the interest on said renewal note, and 
also the letter written by the defendant Day addressed to 
the plaintiff, dated Glenelg, Md., Jan’y 15, 1896, heretofore 
offered in evidence in this cause; that the defendant Shelley 

16 then informed the witness that the note presented repre¬ 
sented some political deal with the payee Day, to which the 

witness replied that the note had been transferred to the plaintiff 
for value and before maturity, whereupon the defendant Shelley 
stated that he recognized that fact, and that he would pay the note, 
but he did not have the money then with which to pay it, and did 
not just know when he could paj”^ it, and continued that he had a 
case pending in the United States Supreme Court on appeal from the 
Court of Claims, in which he was counsel, and if the witness would 
give him until that case was decided he would then pay the note 
and interest; and at the same time handing the witness his brief, 
as one of the attorneys for the appellants in said case. The 
witness examined said brief, and found the case to be entitled, 
“The Choctaw Nation and The Chickasaw Nation, claimants, vs. 
The United States and The Wichita and Affiliated Bands of 
Indians, No. 18932, Court of Claims; that the defendant Shelley 
remarked, as he handed said brief to the witness “ You can keep 
this, and it will remind you of the case, and you can learn when 
it is decided;” that the witness replied that the Supreme Court 
of the United States had a full docket, and cases usually were a 
long time in getting through said court, to which defendant Shel¬ 
ley remarked “ That may be true, but it is the best I can do for 
you.” Whereupon the witness accepted said promise, and left the 
defendant, Shelley; that all of said conversation took place between 
the witness and the defendant Shelley in the office of said defendant 
Shelley about the month of .Jan., 1900. That his hearing was some¬ 
what better in Jan., 1900, than it was at the trial of this cause, and 
that the witness heard every word that passed between him and 
the defendant Shelle,y during said conversation; that on or about 
the first day of Mar., 1901, the witness first learned of the decision 
of the Supreme Court of the United States of the said Indian cases 
referred to by the defendant Shelley, and immediately thereupon 
wrote the following letter, and mailed the same, properly stamped, 
to the defendant Shelley: 

17 G. 

Letter. 

Washington, D. C., Mar. 1,1901. 

W. C. Shelley, Esq. 

Dear Sir: You promised me faithfully, if I would suspend suit 
vs. you on Mr. Westcott’s claim against you, you would pay every 
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cent due him when 3 'our case in U.S. Supreme Court was decided. 
Tlie case is decided and I must positively demand settlement. 

Please repl}' by return mail. 

Yours truly, MAEION DUCKETT. 

That a few da 3 's thereafter the witness received from the defend¬ 
ant Shelley the aforesaid letter bearing the following endorsement 
“ I do not care to answer such a letter as the above, except to say. 
that until 3 mu shall be able to present the matter properly, further 
communications are unnecessary.” 

(Signed) W. C. SHELLEY. 

Mar. 2,1901. 

On cross-examination the witness testified, upon being asked if 
the. said defendant Shelley did not state to him that he had given 
the note for an illegal consideration, and that he did not believe 
that the plaintiff had come by the note as an innocent purchaser, 
and for a valuable consideration, that the said Shelle 3 ' told him 
nothing of the kind. That he never questioned the fact of the con¬ 
sideration, nor of Westcott’s having purchased the note for value 
before maturit 3 ’^, and that the only anxiety that Sbelle 3 ’^ expressed 
was having thought that the note had been extended, asked the wit¬ 
ness whether he was sure that he had the right note, and that the 
witness assured him of this; and presented to him the note and 
check to be used as a renewal of said note in issue, and also the letter 
dated Jan’ 3 ^ 15,1896. 

18 Thereupon the plaintiff offered in evidence said letters and 
exhibits, to the admissibility of which the defendant Shelle 3 ' 
duly, severall 3 q and respectively objected, on the ground that the 
said letters and exhibits were immaterial, irrelevant, inadmissible, 
and otiierwise incompetent, but the court overruled said objections, 
and admitted said letters and exhibits in evidence, to which the de¬ 
fendant Shelley then and there duly, severally, and respectively 
excepted. 

And the plaintiff, to further maintain the issues on his part joined, 
produced Philip Walker, Esq., who, being duly sworn, testified 
that he was of counsel in the Indian cases referred to in this bill of 
exceptions, and that the said case had been decided by the Supreme 
Court of the United States, during the month of December, 1900, in 
favor of the claimants, who were the defendant Shelley’s clients, 
and that the mandate in said case was sent to the Court of Claims, 
in which court there was some delay before a decree was entered 
thereon. 

And this was all the evidence adduced on behalf of the plaintiff. 
And thereupon the plaintiff rested. 

And thereupon the defendant, Shelley, demurred to the said evi¬ 
dence, and moved the court to find in favor of the defendant, Shelley, 
and to enter judgment in his favor, but the court overruled saidde- 
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iRurrer, and motions, to which the defendant, Shelley, duly, sever¬ 
ally, and respectively excepted. 

Thereupon the defendant Shelley, to maintain the issues on his 
part joined, being duly sworn as a witness in his own behalf, testified 
to the effect that the witness Duckett called upon him as testified, 
presenting for collection the note sued upon; that the defendant 
said to Duckett that the note was given under such circumstances, 
and for such purposes, as that he did not feel legally or morally 
bound to pay; that it was exacted under circumstances approaching 
coercion, and given for a consideration of which he, the defendant* 
did not feel proud; that he did not believe Westcott had come 

19 into possession of the note for a fair and valuable considera¬ 
tion, but that it had come to him, as he believed, in the course 

of a political deal in Maryland, as both Westcott and Day were at 
the time members of the Maryland senate, and room-mates. 

And thereupon the plaintiff d uly, severally, and respectively objected 
to the foregoing testimony relating to the circumstances under which 
the defendant Shelley gave the note to the defendant Day, and to his 
attack upon the consideration of said note, on the ground that the 
plaintiff was shown to be the holder of said note for value, having 
received the same in the usual course of business before maturity, 
and without notice of the matters testified to by the defendant Shel¬ 
ley, and that the same was therefore immaterial, irrelevant, and in¬ 
admissible, but the court overruled said objections, and admitted 
said testimony, to which the plaintiff’ Westcott then and there duly, 
severally, and respectively excepted. 

That the defendant Shelley, to maintain the issues on his part 
joined, further testified that even if he should consider paying the 
note, he had at that time no assets out of which it could be paid ex¬ 
cept an interest in the fee of the Wichita case then pending in the 
Supreme Court, which he had lost in the inferior court; that he did 
iiot promise Duckett if he would not press the claim to pay the note 
when he secured a judgment in the case referred to; and that he did 
not at any time promise to pay the note. Witness also identified and 
introduced the following letter, which was duly read: 

H. 

Lettei'. 

Mr Shelley: 

I regret not finding you in. I meant no offense in my last letter 
to which I have your reply. It was but the demand of Mr. Westcott, 
repeated two times in a week, that I should sue. The letter only 
contained a notice to you that unless the note were paid or arranged, 
we should have to sue in a few days. But don’t you think your reply 
to one who took you at your word, believing you to be a man 

20 of honor, of careful of promises, waited one whole year without 
a dun, and the result of the suit to which you have called my 
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attention as the time when 3 "ou could pay, was rather a short waj^ of 
expressing appreciation for indulgences and too short to be a dis¬ 
charge of a duty to meet one’s obligations. I had hoped yon would 
written me expressing thanks for my kind and lenient treatment 
and enclosing some money, at least. I hope you will kindlj’'answer 
this at once. 

Yours truly, M. DUCKETT. 

r 

635 F St., Wash., D. C. 

Mak. 7,1901—3.30 p. m. 

Said letter bearing the endorsement, in the defendant Shelle^^’s 
hand-writing, “ No ans.” 

The witness also offered in evidence a memorandum, left at his 
office by Clayton E. Emig, attorney for the plaintiff, which memo¬ 
randum the witness read as follows: 

Mr. Shelley. 

Dear Sir: Will you be good enough to call at my office, rooms 
18 etc.. Warder bldg., S. E. cor. 9th & F Sts., N. W., as early today 
as possible, on a matter of business. 

‘ Yours, CLAYTON E. EMIG. 

’Phone main 2494-3. 

Which memorandum the witness offered in evidence, and further 
testified that on his return to his office, finding said memorandum, 
he liad a teleplionic communication with said Emig, and at the time 
made the following memorandum: 

Mr. Emig said he had for collection the Day-AVestcott note, and 
wanted to know when I could make a payment on it; told him that 
the matter was well understood by all the parties, and tliat when 
Mr. Duckett had last presented the matter to me, he had done so in 
such discourteous terms that I declined to have anything further 
to do with him—whereupon Mr. Emig said “ Good-bye.” 

(Signed) W. C. S. 

July 5,1901. 

21 AVhich memorandum the defendant Shelly offered in evi¬ 
dence; that in his conversation with Duckett at the time the 
note was presented by him he observed that Duckett was very deaf, 
and had to use an ear-trumpet, and even then apparently had great 
difficulty in hearing. 

And this was all the evidence adduced in behalf of the defendant 
Shelley. And thereupon the defendant Shelley rested. 

And thereupon the defendant Shelley demurred to the evidence, 
and moved the court to find in his favor, and to enter judgment in 
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his favor, but the court overruled said demurrer, and motion, to 
which the defendant duly, severall}^ and respectively excepted. 

And thereupon on the 29th day of May the court found for the 
plaintiff against the defendant Shelle}^, for $500, with interest 
thereon, from the 15th day of Jan., A. D., 1896, and costs, and forth¬ 
with entered judgment thereon, to which finding the defendant, 
Shelley duly excepted. 

And thereupon, before the finding of the court, the defendant, 
Shelley prayed the court to sign and seal this his bill of exceptions, 
and that the same should have the same force and effect as if the 
several rulings herein excepted to had been incorporated in separate 
bills of exception, which is allowed; and this bill is accordingly, 
before s^id finding, now for then, signed and sealed this 17th day of 
A.U ^^ust 1903 

JOB BARNARD, Justice, [seal.] 


22 Stipulation of Counsel as to Record on Appeal. 

Filed August 18,1903. 

In the Supreme Court of the District of Columbia. 

Charles T. Wescott, Plaintiff, ] 

vs. y At Law. No. 44781. 

AVilliam C. Shelley et al.. Defendants. 1 

It is agreed that the above-entitled cause shall be heard in the 
Court of Appeals of the District of Columbia on the following papers 
which shall constitute the record : 

1. Declaration, affidavit and particulars of demand. 

2. Pleas, and affidavit. 

3. Replication. 

4. Rejoinder. 

5. Bill of exceptions. 

6. This stipulation. 

It is admitted that the case was tried below without a jury and 
judgment entered for the plaintiff for $500 with interest from Jan¬ 
uary 15,1896, and costs, against defendant Shelley. 

Dated August 17, 1903. 

CLAYTON E. EMIG, 

Attorney for Plaintiff. 

W. D. DAVIDGE, 

Attorney for Defendant Shelley. 
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23 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
22, inclusive, to be a true and correct transcript of the recoi'd, as 
per directions of counsel herein filed, copy of which is made part of 
this record, in cause No. 44,781 at law, wherein Charles T. Wescott 
is plaintiff and William C. Shelley et al. are defendants, as the same 
remains upon the files and of record in said court. , 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of tlie city of Washington, in said District, this 
Columbia. 1st day of September, A. D. 1903. 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
13r)9. William C. Shelley, appellant, m. Charles T. Wescott. Court 
of Appeals, District of Columbia. Filed Sep. 25,1903. Robert Wil¬ 
lett, clerk. 
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WILLIAM C. SHELLEY, Appellant, 


CHARLES T. WESCOTT. 


BRIEF FOR APPELLANT. 


THE CASE. 

This is an appeal from the supreme court of the District 
of Columbia. 

The declaration, filed July 6,1901, was on a promissory 
note for five hundred dollars, payable twelve months after 
date, dated January 15,1896, made by the appellant and 
endorsed in blank by the payee, one George D. Day, and 
delivered to the plaintiff (R., 1, 2,6, 7). Day was not made 
a party to the suit; the appellant was duly served, and 
pleaded that the plaintiff’s right of action, if any, accrued 
more than three years before the beginning of the suit 
(R., 3); to which the plaintiff replied that the appellant 
had within three years next before the commencement of 
the action undertaken and promised to pay the note (R., 4), 
Oil this replication issue was joined (R., 4). 


; 















2 


On the issue of a new promise the case was tried by the ■ 
court witliout a jury (R., 5). There was no evidence of a 
new promise in writing. Only one witness, Duckett, the 
plaintiff’s attorney, testified to a new oral promise made by 
the appellant, but the latter denied this in toto (R., 11,13). 
The appellant demurred to the plaintiff’s evidence and 
moved the court to find in his, appellant’s, favor; but the 
court overruled the demurrer and motion (R., 12,13,14,15). 
Certain letters, hereinafter noticed, written by the payee, 
who was not a party to the suit, to the plaintiff were admitted 
in evidence, over the appellant’s objection, to charge the 
appellant (R., 7, 8). The court found for the plaintiff and 
entered judgment in his favor, from which the appellant 
duly appealed to this court (R., 5). 

ASSIGNMENT OP ERRORS. 

The court below erred: 

1. In admitting to evidence the testimony of the witness, 
Duckett, as to an oral promise on the part of the appellant. 

2. In refusing to sustain the demurrer to the evidence and 
grant the motion to find for the appellant. 

3. In admitting to evidence the letters of Day as against 
the appellant, marked A,B, and C, and appellant’s letters to 
plaintiff, marked D and E. 

POINTS. 

I. 

There was no evidence of a new promise. 

The only testimony as to a new promise was that of Duck- 
_ ett, who testified that about the month of January, 1900, he 
called upon the appellant, and that he, the appellant, then 
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promised to pay the note (R., 11). There was no writing of 
any kind, simply the alleged oral promise of the appellant. 

The Code provides: 

“ In actions of debt, or upon the case grounded upon any 
simple contract, no acknowledgment or promise by words 
only shall be deemed sufficient evidence of a new or contin¬ 
uing contract whereby to take any case out of the operation 
of the statute of limitations or to deprive any party of the 
benefit thereof unles such acknowledgment or promise shall 
be made or contained by or in some writing to be signed by 
the party chargeable thereby.” * * 

Code, sec. 1271. 

Under the clear provisions of this section the mere oral 
promise of a defendant would be insufficient in law to charge 
him on a new contract or to continue in force an old one. 
It will be observed that the section establishes merely a rule 
of.evidence: “ no acknowledgment or promise by words only 
shall be deemed sufficimt evidence of a new or continuing con¬ 
tract whereby to take any case out of the statute of limita¬ 
tions or to deprive any party of the benefit thereof unless 
such acknowledgment or promise shall be made or contained 
by or in some writing to be signed by the party chargeable 
thereby.” 

But the plaintiff contended below, and doubtless will do 
so here, that this section is to be taken and construed in 
connection with section 1638 of the same act, that: 

“ The repeal by the preceding section of any statute, in 
whole or in part, shall not affect any act done or any right 
accruing or accrued or any suit or proceeding had or com¬ 
menced in any civil cause before such repeal, but all rights 
and liabilities under the statutes or parts tliereof so repealed 
shall continue and may be enforced in the same manner as 
if such repeal had not been made: Provided, That the pro¬ 
visions of this code relating to procedure and practice and 
not affecting the substantial rights of parties shall apply to 
pending suits or proceedings, civil or criminal.” 

Code, sec. 1638. 
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This raises the inquiry whether and to what extent sub¬ 
stantial rights, as distinguished from remedies or procedure, 
are affected by the change in the law, granting that under 
the old law an oral promise was suflScient to take a case out 
of the statute. 

The leading case, and one which contains a most exhaust 
ive analysis and exposition of the whole law on the subject, 
is Campbell v. Holt, a case which went to the Supreme 
Court of the United States in May, 1874, from Texas and 
was decided in 1885. There the defendant in error. Holt, 
as devisee and legatee of his wife, sued the administrators 
of the estate of his father-in-law to recover certain moneys 
arising from the sale of property of the plaintiff’s wife 
which she had inherited from her mother in 1857, which 
the intestate had converted to his own use. The legislature 
of the State of Texas had passed several acts suspending 
the operation of the statutes of limitations during the civil 
war, but in 1866 a law was passed which enacted that these 
statutes should again commence running on the 2d day of 
September of that year. At that time the wife of the plain¬ 
tiff was of age and unmarried, and the statute then began to 
run against her in this case and would become a bar in two 
year's. This time elapsed without any suit being brought 
on the claim and it became barred by the statute. In 1869, 
however, the State adopted a new constitution, which pro¬ 
vided that: “The statutes of limitations of civil suits were 
suspended by the so-called act of secession on the 28th of 
January, 1861, and shall be considered as suspended within 
this State until the acceptance of this constitution by the 
United States Congress.” The State courts held that this 
provision removed the bar of the statute of limitations, 
although before its taking effect the bar had become com¬ 
plete. The case was then taken to the Supreme Court of 
the United States, which affirmed the judgment of the State 
court. 

Mr. Justice Miller delivered the opinion, and after point- 
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ing out the distinction between actions for the recovery, 
where possession has always been a means of acquiring title, 
and those based on mere contract, such as that sued on, ■ 
said; 

“The statutes of limitation, as often asserted and espe¬ 
cially by this court, are founded in public needs and public 
policy—are arbitrary enactments by the law-making power, 
Tioga Railroad v. Blossburg and Corning Railroad, 20 Wall., 
137, 150. And other statutes, shortening the period or 
making it longer, which are necessary to its operation, have 
always been held to be within the legislative power until 
the bar is complete. The right does not enter into or be¬ 
come a part of the contract. No man promises to pay money 
with any view to being released from that obligation by 
lapse of time. It violates no right of his, therefore, when 
the legislature says, time shall be no bar, although such was 
the law when the contract was made. The authorities we 
have cited, especially in this court, shows that no right is 
destroyed when the law restores a remedy which had been 
lost.” 

Campbell v. Holt, 115 U. S., 620, 628. 

And if no right is violated by removing the bar which 
has been raised by the law, so the converse must necessarily 
be true, no right is violated by a change in the law in favor 
of the debtor. If no substantial rights are violated by the 
removal of the bar, then surely no such rights can be vio¬ 
lated by the raising of the bar. The right is quite distinct 
from the remedy or procedure, and it was this fact that Con¬ 
gress had in mind when it enacted the proviso of section 
1638 of the Code, “ That the provisions of this code relating 
to procedure or practice, and not affecting the substantial 
rights of parties, shall apply to pending suits or proceed¬ 
ings, civil or criminal.” 

But Campbell v. Holt rather more broadly lays down the 
law than we insist on in the case at bar. That case holds 
that the remedy may be given or taken away at the will of 
the legislature, “arbitrary enactments of the law-making 
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power,” while what we are contending for is a mere modi¬ 
fication of the remedy, a mere change in the rules of evi- 
'deuce. The Supreme Court of the United States and the 
State courts generally have carefully distinguished between 
the rights of parties which are zealously safeguarded and 
the rules of evidence, which may be changed at the will of 
the legislature. 

The late Mr. Justice Cooley in his treatise on Constitu- 
tutional Limitations says: 

“ It must be evident that a right to have one's controversies 
determined by existing rules of evidence is not a vested right. 
These rules pertain to the remedies which the State provides 
for its citizens; and generally in legal contemplation they 
neither enter into and constitute a part of any contract, nor 
can they be regarded as being of the essence of any right 
which a party may seek to enforce. Like other rules afiect- 
iug the remedy, they must therefore at all times be subject 
to modification and control by the legislature; and the 
changes which are enacted may lawfully be made applica¬ 
ble to existing causes of action, even in those States in 
which retrospective laws are forbidden. For the law as 
changed would only prescribe rules for presenting the 
evidence in legal controversies in the future; and it could 
not therefore be called retrospective even though some of 
the controversies upon which it may act were in progress 
before. It has accordingly been held in New Hampshire 
that a statute which removed the disqualification of interest, 
and allowed parties in suits to testify, might lawfully apply 
to existing causes of action. So may a statute which modifies 
the common-law rule excluding parol evidence to vary the 
terms of a written contract; and a statute making the pro¬ 
test of a promissory note evidence of the facts therein stated. 
These and the like cases will sufiiciently illustrate the gen¬ 
eral rule, that the whole subject is under the control of the 
legislature, which prescribes such rules for the trial and de¬ 
termination as well of existing, as of future, rights and con¬ 
troversies, as in its judgment will most completely subserve 
the ends of justice.” 

Cooley, Const. Lim., 4th ed., 457, citing Ogden v. Saun¬ 
ders, 12 Wheat., 213, opinion by Marshall, C. J., 
and other cases. 










? 

And so where between the time of the commission of an 
offense and the trial of the case therefor the law was changed 
so as to permit a certain class of witnesses to testify who at 
the time of the offense could not have testified, the Supreme 
Court of the United States held that such laws “ related to 
modes of procedure only in which no one can be said to 
have a vested right, and which the State, upon grounds of 
public policy, may regulate at pleasure. Such regulations 
of the mode in which the facts constituting guilt may be 
placed before the jury can be made applicable to prosecu¬ 
tions or trials thereafter had without reference to the date 
of the commission of the offense charged.” 

Hopt V. Utah, 110 U. S., 574, 590. 

See also— 

Sempeyreac v. U. S., 7 Pet., 222. 

The case at bar is to be distinguished from that of Cos¬ 
tello V. Palmer, so lately decided by this court. In that 
case the plaintiff had obtained his judgment and had caused 
the arrest of the defendant on a capias ad satisfadmdum in 
satisfaction thereof. This court held that the code which 
subsequently went into effect did not abrogate the law as it 
stood at the time of the judgment and arrest. The plaintiff 
had his judgment and had proceeded to execute it. That 
was property. But even in that case the court said that 
“ Rules of evidence may be changed; methods of trial may 
be modified ; the right of appeal may be restricted or taken 
away ; but none of these so affect the substantial rights of 
parties as to the methods provided for the execution of judg¬ 
ments.” 

Costello V. Palmer, 20 App. D. C., 210, 221, 222. 

All the cases distinguish between the rules of evidence 
and the substantial rights of the parties. Congress has 
changed the rules of evidence in the case now under con- 
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sideration, and has, moreover, declared that that change 
shall apply to pending controversies, of which the appellant 
tried to avail himself, but the court below refused to allow 
him to do so. 


II. 

Even if a parole promise were sufficient to take the case out of 
the statute, that was not proved. 

At the trial there were only two witnesses as to the alleged 
new promise—Duckett on behalf of the plaintiff and Shelley 
on his own behalf. Duckett testified that he received the note 
for collection on or about January 6,1900; that he called at 
the office of the appellant, but being unable to find him, 
left a letter informing him that the witness held the note for 
collection, and requesting the appellant to set a time when 
the witness could see the appellant in reference to the pay¬ 
ment of the note. In reply to this the appellant, on Janu¬ 
ary 25, 1900, wrote to the witness that if he, the witness, 
would call on the following day at his, Shelley’s, office, that 
possibly they might be able to do something about the 
matter. The witness further testified that on January 
27,' 1900, be called at the office of the appellant and pre¬ 
sented the note and requested payment; that the appellant 
I’eplied that the note had been renewed, and asked if the 
witness was certain he had the right note; to which the wit¬ 
ness replied that he was, and then produced the renewal note 
and check for the interest on the renewal nbte, and also a 
letter written by the endorser at Glenelg, Maryland, dated 
January 15,1896, being letter marked B in the record (R., 7); 
that the appellant then informed the witness that the note 
presented represented some political deal with the payee. 
Day, to which the witness replied that the note had been 
transferred to the plaintiff for value and before maturity; 
whereupon the appellant stated that he recognized that fact, 
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and that he would pay the note, but he did not have the 
money then with which to pay it and did not just know when 
he could pay it, and continued that he had a case pending in 
tlie United States Supreme Court on appeal from the Court of 
Claims, in which he was counsel, and if the witness would give 
him until that case was decided he would then pay the note 
and interest, at the same time handing witness his brief as one 
of the attorneys for the appellants in the case. The witness 
examined the brief and found the case entitled The Choc¬ 
taw Nation and The Chickasaw Nation, claimants, v. 
The United States and The Wichita and Affiliated Bands 
of Indians, No. 13932, Court of Claims; that the appellant 
remarked, as he handed the brief to the witness, “ You 
can keep this, and it will remind you of the case, and 
you can learn when it is decided; ” that the witness replied 
that the Supreme Court of the United States had a full 
docket and cases were usually a long time in getting 
through court; to which the appellant remarked, “ That 
may be true, but it is the best I can do for you.” Where¬ 
upon the witness accepted said promise and left the appel¬ 
lant; that all of said conversation took place between the 
witness and the appellant in the office of the latter, about 
the month of January, 1900; that the hearing of the witness 
was somewhat better in January, 1900, than it was at the 
trial of this cause, and that the witness heard every word 
tliat passed between him and the appellant during said con¬ 
versation ; that on or about the first day of March, 1901, 
the witness first learned of the decision of the Supreme Court 
of the United States in the Indian cases and immediately 
thereupon wrote the following, letter to the appellant: 

“ Washington, D. C.. March 1,1901. 

“ W. C. Shelley, Esq. 

“ Dear Sir: You promised me faithfully if I would sus¬ 
pend suit vs. you in Mr. Wescott’s claim against you, you 
would pay every cent due him when your case in U. S. Su- 
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preme Court was decided. The case is decided and I must 
positivel}' demand settlement. 

“ Please reply by return mail. 

“Yours truly, Marion Duckett.” 

And a few days thereafter the witness received from the 
appellant the aforesaid letter bearing the following endorse¬ 
ment : 

“ I do not care to answer such a letter as the above, ex¬ 
cept to say, that until you shall be able to present the mat¬ 
ter properly, further communications are unnecessary. 

“ (Signed) W. C. Shelley. 

“ Mar. 2,1901.” 

(R., 10,11,12.) 

Another witness, Philip Walker, Esquire, produced on be¬ 
half of the plaintiff, testified that he was of counsel in the 
Indian cases above mentioned, and that the case had been 
decided in December, 1900, in favor of the claimants, who 
were the clients of the appellant (R., 12,13). 

The plaintiff then introduced three letters, dated January 
15, 7, and 27,1897, respectively, all from Day to the plaintiff 
and more than three years before the commencement of the 
action, to the effect that he. Day, had no doubt that the ap¬ 
pellant would be able within six months to pay the note or 
half of it (R., 7, 8). 

The plaintiff also offered in evidence a letter from the 
appellant to the plaintiff, dated February 4, 1897, to the 
effect that the appellant owed Day some money on a non-in¬ 
terest-bearing note on long time; that Day said he could not 
make a present use of it in that shape, and proposed that if 
the appellant would make it interest-bearing he would re¬ 
duce the amount and give him all the time he wanted to 
pay the principal; that the appellant accepted this, and thus 
the plaintiff came into possession of his note; that the appel¬ 
lant was perfectly willing, having this understanding in 
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view, to change the form of the obligation to accommodate 
the plaintiff and Day, and that he was anxious to pay off 
the note at the first opportunity, of course, and stop inter¬ 
est, but that unless business should greatly improve over the 
last two years he feared that he would not be able to do so 
in the time mentioned (R., 9). 

It is evident, of course, that this letter does not even refer 
to the note in issue, which is an interest-bearing note and 
dated about a year before this letter was written. 

The plaintiff also offered in evidence another letter re¬ 
ceived by him from the appellant, dated March 11,1898, 
which in terms has reference onlv to the note mentioned in 
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the last letter (R., 9). 

All these letters were written more than three years before 
the bringing of the suit, and on the issue of a new promise 
within that time were utterly irrelevant. In fact, the only 
evidence tending to prove the new promise at all was that 
of Duckett, unsupported by anything in corroboration. 

The appellant, on the other hand, denied the promise, not 
only negativing the testimony of Duckett, but also stating 
the circumstances and positively testifying as to what trans¬ 
pired. He said that Duckett had called upon him, as testi¬ 
fied, presenting the note for collection; that the appellant 
said to Duckett that the note had been given under such 
circumstances and for such purposes as that the appellant 
did not feel legally or morally bound to pay it; that it was 
exacted under circumstances approaching coercion, and 
given for a consideration of which he, appellant, did not feel 
proud; that appellant did not believe that the plaintiff 
had come into possession of the note for a fair and valuable 
consideration, but that it had come to him, as appellant be¬ 
lieved, in the course of a political deal in Maryland, as both 
the plaintiff and Day were at the time members of the 
Maryland senate and room-mates; that even if he, the ap¬ 
pellant, should consider paying the note, he had at that time 
no.assets out of which it could be paid, except an interest in 
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the fee in the Wichita case, which he had. lost in the inferior 
court; that he did not promise Duckett that if he would not 
press the claim, to pay the note when he secured a judg¬ 
ment in the case referred to, and that he did not at any time 
promise to pay the note. The appellant further testified 
that at the time of his conversation with Duckett he oh? 
served that Duckett was very deaf and had to use an ear- 
trumpet, and even then apparently had great difficulty in 
hearing (R., 13, 14). 

We submit, therefore, that there was no proof of a new 
oral promise. There was only one witness on each side of 
the issue, and the burden was on the plaintiff. Neither wit¬ 
ness was impeached, but the plaintiff’s witness was very 
deaf, having to use ah ear-trumpet, and even then apparently 
hearing with great difficulty. The trial court ought, there¬ 
fore, to have granted the appellant’s motion to find in his 
favor. 


III. 

The letters marked A, B, 0, D, and E were improperly ad¬ 
mitted. 

From any point of view, these letters were inadmissible. 

The first three of them were from Day, a stranger to the 
suit, not a party, to the plaintiff, and were to the general 
effect that he. Day, thought the appellant would pay the 
note. Moreover, they were all written more than three 
years before the beginning of the suit (R., 7, 8). 

Letters D and E were equally inadmissible. They were 
not only written more than three years before the filing of 
the suit, but on their faces and in terras refer to another 
note, not the one sued on (R., 9). 

Respectfully submitted. 

W. H. Robeson, 

W. D. Davidge, 
Attorneys for Appellant. 
















%u tUt ^onvt xrf 

OF THE DISTRICT OF COLUMBIA 


OCTOBER TERM. 


CALENDAR No. 13S9. 


William C. Shelley, Appellant^ 
* 

vs. 

Charles C. Wescott. 


ARGUMENT AND BRIEF OF APPEELLE. 


Statement of Facts. 

I 

This is an action instituted by Charles T. W^cott, against 
William C. Shelley and George D. Day, on a promissory 
note dated January 15, 1896, whereby the defendant, Wil¬ 
liam C. Shelley, promised to pay twdve months after date, 
to the order of the defendant, George D. Day, the sum of 
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five Hundred dollars with interest thereon until paid. The 
declaration alleges that said defendant, Daj’’, endorsed said 
note to the plaintiff, Wescott. The defendant, Day, is a non¬ 
resident of the District, and no service of process was had 
upon him, so that at the trial the case proceeded as against 
the defendant, William C. Shelley, the maker of said note. 

The declaration contains a special count on said note, and 
also the common counts. 

Marion Duckett, the agent for the plaintiff, Wescott, sup¬ 
ported the declaration with his affidavit, stating that he has 
personal knowledge of the matters therein contained, setting 
forth the facts and circumstances under which the plaintiff 
became the holder of said note, and especially that the de¬ 
fendants had been frequently requested to pay said note, 
mid that the defendant^ Shelley^ had frequently promised to 
pay the same. 

The defendant, Shelley, being served with process, ap¬ 
peared, but filed the plea of the statute of limitations only* 
which plea he supported with the following affidavit, that he 
is of lawful age, one of the defendants in this cause, and 
that the note sued upon matured, and the cause of action 
accrued more than three years before the commencement of 
this suit. 

The absence of the pleas '•'‘non assumpsit''^ 2 x 16 . "nil de¬ 
bet f and his failure to comply with rule 73 of the common 
law rules of the Court below denying the plaintiff’s right to 
recover his claim, and specifically stating in precise and dis¬ 
tinct terms the grounds of his defense, is a fact of singular 
importance in the consideration of this case. 

The plaintiff, Wescott, filed his replication that the de¬ 
fendant, William C. Shelley, did, within three years, next, 
before the commencement of this suit, undertake and prom¬ 
ise to pay the plaintiff said note in the manner and form, as 
he, the plaintiff, hath before explained. 

Issue was joined upon said replication and the case went 
' to trial. 
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On the day of trial a stipulation was entered into be¬ 
tween the parties of this cause, through their attorneys, 
waiving a trial by jury and agreeing that the cause may be 
tried by the Court. The Court tried the case, and upon 
consideration of the evidence and arguments of counsel, 
found for the plaintiff for the full amount claimed in the 
declaration. 

The statute of limitations in force in this District at the 
time of the institution of this suit was the old Maryland 
act of 1715, chapter 23, which act was construed not to ex¬ 
tinguish the debt on simple contracts, but only to bar the 
remedy. The action must be brought on the original cause 
of action, which is not extinguished by the statute. 

Oliver vs. Gra}^, 1 H. & G., 204. 

Boogher vs. Beyers, 10 App., 419. 

It is claimed that the promise relied upon by the appellee 
is null and void, because of section 1271, of the District 
Code, requiring the same to be in writing, but appellee re¬ 
lies upon section 1642, of the code, as a saving clause. 
This action having been instituted within the one year pro¬ 
vided for such cases. The promise relied upon was made 
about January 27, 1900, and the note became barred on the 
original debt about March 11, 1901, unless the Court con¬ 
strues the appellant’s offer to sign a new note in place of the 
12 month note, dated January 18, 1897, as an acknowledge¬ 
ment, in which event the note would mature March 11, 
1902. See letter E (R., 9). 

The failure of the defendant, Shelley, to plead to the 
special count and to the common counts in said declaration 
is a tacit admission, as to the truth of the facts therein set 
forth, and that he had no just defense to said suit. This 
admission, together with the admissions contained in 
letters written by the defendant, Shelley, forming a part of- 
this record, letters D and E (R., 9), flatly contradict the de¬ 
fendant when he testified (R., 13) “that the note was 
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given under sucli circumstances and for such purposes as 
that he did not feel legally or morally bound to pay it; that 
it was exacted under circumstances approaching coercion 
and given for a consideration of which he, the defendant, 
did not feel proud.”. 


The sole issue raised by the pleadings is: Did the 
defendant, Shelley, within three years, next before the 
commencement of this suit, undertake and promise to 
pay the plaintiff said note ? 

The appellee contends that the evidence, unquestionably, 
establishes the fact that the appellant both acknowledged 
the subsistence of the debt, and expressly promised to pay 
the same. 

1. By the uncontradicted testimony of Marion Duckett* 
By the correspondence between the defendant, Shelley, and 
Marion Dnckett. By the defendent’s silence when it be¬ 
came his duty to speak. 

2. By the letters of the defendant, Shelley, written to the 
plaintiff, forming part of the record. 

1st. Mr. Duckett testified that he received the note in ques¬ 
tion for collection about January 6, 1900; that he called at 
the office of the appellant for the purpose of collecting said 
note for the appellee. Being unable to find said appellant 
in his office, he left a letter on his desk, informing him that 
he held for collection the promissory note signed by said ap¬ 
pellant, payable to the defendant. Day, now due and held by 
the appellee, giving the full details as to the date^ amount, 
and requesting the appellant to set a day and hour when 
said Duckett could see him in reference to the payment of 
said note. The truth of the above statements is estab¬ 
lished by the following letter, acknowledged to have been 
written by the appellant, in which he invites the witness, 
Duckett, to call at his office “ tomorrow—or any other day— 
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at, from 9 to 10.30 a. m., possibly we may be able to do 
something about that Day matter.” The attitude herein ex¬ 
pressed is in perfect harmony with the letters D and E 
(R., 9). 

The facts thus far testified to by the witness, Duckett, 
and the reply of the appellant are strikingly similar to 
those stated in the case of Soper vs. Baum, 6 M., 29, where 
the appellate Court held that the debtor made an explicit 
acknowledgement of an existing debt This appellee is 
content to claim nothing more for the present, than that the 
above state of facts flatly contradict the testimony of the ap¬ 
pellant (R., 13) where he testifies that he repudiated said 
note to the witness, Duckett, stating that he did not believe 
that the appellee “ had come into possession of the note for 
a fair and vahiable consideration, * * * 

course of a political deal in Maryland.” 

If, as the appellant now contends, such was his state of 
mind when Mr. Duckett called on him, would his reply to 
Mr. Duckett’s request to fix a time and place where he could 
call on said appellant “ in reference to the payment of said 
note,” express the hope that “ we may be able to do some¬ 
thing in the Day matter.” 

If such was his state of mind in reference to the payment 
of said note, would he have replied: '''• If you will kindly 
call at my office tomorrcnv—p dclock a. m,,, posstbly we may 
be able to do something about that Day matter.^'* Would he 
have replied to Mr. Emig over the telephone, in reference 
to a clear and positive demand por a payment on- the Day- 
Wescott note, '‘'‘that the matter was well understood by all the 
parties, and that when Mr. Duckett last presented the matter 
to him, he had done so in such discourteous terms that the 
appellant had declined to have anything further to do with 
him?'"' No; he would have exhibited in this letter and in 
his reply to Mr. Emig’s demand for payment, some evidence 
of his alleged dissatisfaction. 

But this is only a portion of Mr. Duckett’s testimony. He 
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further says that immediately after receiviagf said letter, to* 
wit, January 27, 1900, he called at the office of Mr. Shelley 
and presented the note iit issue and requested a payment of 
said debt, that the appellant first raised the question 
“ whether he had the right note,” as the note had been re¬ 
newed—the witness, Duckett, then and there, produced the 
renewed note and check and letter B (R., 7), that the appel¬ 
lant then referred to some political deal between himself 
and the defendant. Day, but recognised the fact that the note 
Juxd been transferred to the appellee for value and before ma¬ 
turity and replied that he would pay the note. 

It is respectfully submitted, that if this testimony is true, 
audit stands uncontradicted, the appellee’s case is estab¬ 
lished. Said appellant being party defendant and actually 
present in Court when said Duckett so testified, yet he does 
not deny said conversation or the promise so made. The 
most conclusive evidence of its truth is the fact that the 
appellant on (R., 13) testifies that the witness, Duckettj 
called upon him, as testified by said Duckett, preseiiting for 
collection the note sued upmi. 

But there is further evidence that said appellant made 
said promise to pay said note. The witness, Duckett, con¬ 
tinues that said appellant further stated that he did not 
have the money then with which to pay it, and did not 
just know when he could pay it; that he had a case pend¬ 
ing in the United States Supreme Court, on appeal, from 
the Court of Claims, in which he was counsel, and if the 
witness would give him until that case was decided he 
would then pay the note and interest, which promise the 
witness, Duckett, accepted as agent for and in behalf of the 
appellee. The truth of this statement is established: First, 
by letters D and E (R., 9), showing that the above state¬ 
ment is in perfect accord with said letters; Second, by the 
appellant’s testimony (R., 13), where he says : “Even if he 
should consider paying the note, he had at that time no as¬ 
sets out of which it could be paid, except an interest in the 
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fee of the Wichita case, then pending in the Supreme 
Court” The only denial by the appellant of Mr. Duckett’s 
full statement, is the following: “That he did not promise 
Duckett, if he would not press the claim, to pay the note, 
when he secured a judgment in the case referred to.” The 
record shows that the witness, Duckett, did not so testify. 
No condition was inserted in the appellant’s promise to pay 
the note. It was an absolute promise to pay the note “ if 
the witness (Duckett), would give him until the case was 
decided, he would then pay the note and interest, at the 
same time handing the witness, Duckett, his brief * =*= * 

and remarked ‘ you cau keep this and it will remind you of 
the case and you can learn when it is decided.^''' 

The promise was accepted without any qualification. The 
promise to pay the note, matured the moment the case 
was decided, regardless of what the outcome of said de¬ 
cision might be. • The promise was absohite^ not conditional. 
It must be remembered that the appellant was of counsel in 
said Indian case, not a party claimant, and it no where ap¬ 
pears, in evidence, that his fee was contingent upon his re¬ 
covering a judgment. Nor did he limit himself to pay said 
note out of any moneys arising out of said Indian case. 

The appellant accepted his unqualified and uncouditional 
promise to pay said note and interest when that case was de¬ 
cided. The appellee established, through the witness, Philip 
Walker, Esq., the fact that said case had been decided in De¬ 
cember, 1900 (R., 12), and that it was decided in favor of the 
appellant’s clients. 


What was the status between the appellant and 
appellee on :the 27th of January, 1900, when this 
agreement was entered into between the appellant 
and the witness. Duckett, agent for the appellee ? 

Tetter E. (R. 9) establishes the fact that the appellant, on 
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March 11, 1898, ofiereJ to pay the interest due on the note 
sued upon. This act undoubtedly acknowledged said note 
as a subsisting debt and the statute would not apply until 
March 11, 1901, Cooper z'r. Olcott, 1 Appeal, 123, so that 
whert this appellee agreed to wait until said case was de¬ 
cided, and actu^Ty did delay the brir^ng. of said action, 
until July 6, 1901, it would be an act of bad faith as well as 
a breach of the very agreement, on tlie part of the appel¬ 
lant, after having lured the appellee into indulgence beyond 
the period of limitations^ to now plead the statute of limi¬ 
tations. The principle of estoppel would seem to be clearly 
applicable in such a case, 

Mann z/s. Cooper, 2 App,, 226, 

There is a silent witness upon this fact that establishes 
the truth of the above statements, emanating from the wit¬ 
ness Duckett, as to the promise to pay when the Indian case 
was decided. The witness, Duckett, learning about March 
f st, 1901, that said Indian case had been decided by the Su¬ 
preme Court, immediately wrote to the appellant the follow¬ 
ing letter: 

“You promised me faithfully, if I would suspend 
suit z^s. you on Mr, Wescott’s claim against you, you 
would pay every cent due him when your case in U. 
S. Supreme Court was decided. The case is decided 
and I must positively demand settlement Please 
reply by return mail.” (R., 11.) 

Here is a clear, positive statement of the substance of 
the promise made by the appellant, and twice uses the word 
“decided,” and not “judgment.” How does the appellant 
receive this reminder of his express promise to pay the note 
when the case was decided? 

Does he deny that he ever made such a promise ? If he 
had never made such a promise, is it conceivable that an in- 
teligeut, educated member of the bar of the Supreme Court 





9 


of the United States would confront such an allegation of 
facts without expressly denying them if he had never made 
them, especially where he takes time, trouble and occassion 
to reply to a far less important portion of the very letter. 
Is not the endorsed reply “I do not care to answer such a 
letter as the above,” a tacit, yes, a conclusive admission 
of the truth of every word of said letter. On (R., 14) the ap¬ 
pellant, informs Mr. Emig that it was because of the “dis¬ 
courteous terms in which Mr. Duckett last presented the 
matter that he declined to have anything further to do with 
him^'' not the payment of the note. He informed Mr. Emig 
(R., 14) when he demanded payment that that matter was 
well understood between all the parties. 

The appellant here introduces a letter of much import¬ 
ance on this point, letter H (R., 13). 


LETTER H. 

“ Mr. Shelley : 

“I regret not finding you in. I meant no offense 
in my last letter, to which I have your reply. It 
was but the demand of Mr. Wescott, repeated two 
times in a week, that I should sue. The letter only 
contains a notice to you that, unless the note were 
paid as arranged, we should have to sue in a few 
days. But don’t you think your reply to one who 
took you at your word, believing you to be a man of 
honor, careful of promises, waited one whole year 
without a dun, and the result of the suit to which 
you have called my attention as the time when you 
could pay, was rather a short way of expressing ap¬ 
preciation for indulgences, and too short to be a dis¬ 
charge of a duty to meet one’s obligations. I had 
hoped you would have written me, expressing thanks 
for my kind, lenient treatment, and enclosing some 




money, at least. I hope yon will kindly answer 
this at once. 

“Yours truly, 

“M. Duckett.” 

I desire to call attention to but one fact,, appearing on the 
record (R., 14): That is, the endorsement by the appellant^ 
“ No Ans.” to the above letter. 

It is submitted that the promise made by the appellant 
was unqualified and unconditional. Should the Court, how¬ 
ever, differ and consider the promise to be of a conditional 
character, then it is established, beyond a doubt, that the 
time fixed for the pajrment of the note, was the decision of 
the Indian case, and the happening of this event was proven 
by the witness, Philip Walker, Esq., who testified that said 
case was decided about December, 1900. (R. 12). 

Wetzell vs. Bussard, 11 Wheaton, 309. 

Sheppard vs. Thompson, 112 U. S., 231. 

2d. Was the claim barred by the statute at the commence¬ 
ment of the suit irrespective of the new promise? 

The appellant in letter “ D” (R., 9) explains his position 
on the note to the appellee and promised to pay the same as 
soon as he can, but intimates that it may require some time to 
do so. 

In letter B (R., 9) March 11, 1898, he refers to his old 
note which, on its face (R., 8), is a twelve months’ note, and 
offers to sign a new note in its place and pay the interest 
then due per his agreement (Feb. 4th, 1897) letter D. 

The former interest was $30.25, being for a 12 months’ 
note. It is fair to presume that the appellant, by his letter 
E, says I will sig^ a new 12 months’ note to take the place 
of the old 12 months’ note, though when it matures in 
March, 1899, I may not be able to pay all of it, though I 
will keep up the interest per my agreement. Would the 
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statute bar a recovery on said new note prior to March 11, 
1902? If the contract is taking money at a future period, 
then the statute is inoperative until the specified period has 
elapsed. 

Ang. on Lim., 34. 

Rhodes vs. Smithurst, 4 M. & W., 42. 

Walling vs. Wheeler, 39 Tex., 480. 

It is respectfully submitted that such an offer made 
March 11, 1898, would not be barred by the statute until 
March 11, 1902 

It is respectfully submitted that the judgment appealed 
from should be affirmed. 

Clayton E. Emig, 

Attorney for Appellee, 



